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Passed by Shri Uma Shanker , Commissioner- (Appeals-II)
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O Arising out of Order-In-Original No . 04/ADC/2016/DSN__Dated: 28/04/2016

issued by: Additional Commissioner Central Excise (Div-), Ahmedabad-II
T TdTereRat/ufdardr @7 AT Tae Udar (Name & Address of the Appellant/Respondent)
M/s Parikh Packaging Pvt. Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

Pl

HRA WHR P GANETOT e :
Revision application to Government of India:

() (@) () PET 3cure Yo AT 1994 B R 37AT A dAT 7T Al & X H s YN
) & 0uR & vuw W & e e e 3 WiRE, NG TR, R FEe, Tod
o, el A9, Sae S o1ae, Tae AnT, a8 Reoh-110001 @7 & ST @i |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the followmg case, governed by first
proviso to sub-section (1) of Section-35 ibid:

() A A & gl & A F o9 @ sREE § A 6RO 91 30 PREE # @ e
HERIIR W &I BRI & el o Sy U AT 3, a7 fpell dfsoik Ay ofeR & oig g% fonell dR@iey
& o fopelr fisRaIK & & A i ufthar & G g5 & |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

() AR & arex et Uy A1 wew o ifdg @ w A @ & R § s e
oY AT W S e & R & Aer d ot #Ra & s e ug a1 ugwr & i ¥
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In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final-
products under the provisions of this Act or the Rules made there under and such order
is passed- by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ST SeTeeT e (o) FRETTER, 2001 @ PRI 9 @ eferfa R woa wen go-s ¥ <1 ufwl
3 ORq oMy @ iy amew IR Refe § OF 7w @ fiaw ey Ud e aed B -
yfelt @ | SR SIG paT ST ART | SN W ©iel 5. B GerRiy @ aftrid gRT 35-% |

RrfRe W & WA @ T B a1 AeR-6 T B Ry A e =Ry

The above épplication shall be made in duplicate in Form No. EA-8 as specified under |
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order solight to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. : '

RESH e & Wi Siel WoT d U dig Bud 1 SUH $F 8 A GUd 200/— BN YA
& Y &R STEt Wel ™ XhH U @i W SUTaT 8 aT 1000/~ I WI A Bl Y | '

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lag or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special'l:ier']ch‘ of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram’ New Delhi-1 in all matters relating to classification valuation and. -

mﬁ%ﬁﬁ@tz@)mﬁmwﬁmaﬁaﬁamﬁﬁmﬁﬁmw,ﬁw
SeTeT YF U VAR adield e (Ree) o uited el difde, sreemEe # ai-20, 9

Ied sIRUCH HHSTs, HEMl TR, EHGEIG—380016.

To the west regional bench of Customs, Excise & Service Tax,A’bpeilate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above. ‘
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The appeal to the Appellate Tribunal shall be filed in quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 '
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in -
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

<

(3) Rk 9 ARy F FE Yo AR HT AALY T ¥ AV AP A NS B AT B BT I ST
mﬁﬁmmﬂﬁ%ﬁgﬂﬁ@%aﬁﬁ@ﬁﬁﬁsﬁ@rqﬁmﬁﬁﬁ%mamﬁuﬁrm
SIRIRERT BT T S AT DT WRBR BT [P AT {6 SRl & |

In case of the order covers a humber of order-in-Original, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sﬁmmﬁﬁmﬁwwmﬁaﬁaﬁaﬂwﬁmwﬁaﬁmméﬁmw
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. -

(6) i gob, HIU SR Yoo YA WAHR AT =BT (ﬁn%?:),f?:% iy el & AWe ¥
Feied AT (Demand) U6 €8 (Penalty) BT 10% I3 ST &A1 3If1ard § | gTeiifen, 3ifeeheist Id &1 10 IS
T ¥ I(Section 35 F of the Central Excise Act, 1944, Section 83 & Sectron 86 of the Finance Act,
1994) ,

el 3eIG Yoh 31 ar R F 3icETa, e g mﬁ’ﬂm"(Duty Demanded) -

O (0 (Section) W3 11D % g e TR

(i) o Ferde ST Hrawy; ,
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= wqﬁm'ﬁﬁam #ﬁnﬁmﬁgmﬁ, ardfter’ wIiae W'-ﬁmﬁ alﬁmﬁmm%.

For an appeal to be filéd before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act; 1944 Sectlon 83 & Section 86 of the Fmance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall rnclude:
(i) amount determined under Section 11 D; - : .
(ii) amount of erroneous Cenvat Credit taken; -
(i)  amount payable under Rule 6 of the Cenvat Credlt Rules.

sﬂzrra's?#wa@r%wﬁaﬁwqﬁmw%mmmammammmﬁmﬂaﬁmmﬁw

In view of above, an appeal agalnst thrs order shall lie before the Trlbunal on payment of 10%
of the duty demanded where duty: or duty. and penalty are in dispute, or penalty, where pen
alone is in dispute.” ! k r—,\mgp
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ORDER IN APPEAL

The subject appeal is filed by M/s. Parikh Packaging Pvt. Ltd., Survey No.
423/P, Opp. Rotomaé Pens, Sarkhej-Bavla Highway, VILL- Moraiya, Tal-. Sanand,
Dist. Ahmedabad (Hereinafter Referred To As ‘The Appellafzt’) Against the Order in

Original No.04/ADC/2016/DSN (hereinafter referred to as ‘the impugned order).

passed by the Addl. Commissioner, Central Excise,, Ahmedabad-II (hereinafter
referred to as ‘the adjudicating authority’). The appellant is engaged in the
manufacture of "printed/unprinted Laminated Rolls/Pouches, Paper Aluminum
Foils" falling under Tariff Heading No. 39 of the Central Excise Tariff Act 1985.
They are availing benefit of CENVAT Credit as per the provisions of CENVAT Credit
Rules, 2004,

2. Brief facts of the case is that the appellant uses printing cylinders for the
manufacture of Printed Laminated Rolls and Printed Laminated Pouches. In some
cases, the buyers of the final product do supply the printing cylinders free of cost
for printing theé final products required by them. The cost of such cylinders being
newly engraved cylinders or being received after re-engraving of old and used cylinders &
received free of cost from the buyers were not considered as a factor by the appellant while
determining the price of his final products. Whereas, Section 4{1) of the Central
Excise Act, 1944 defines the value of excisable goods for the purpose of charging
of duty of excise.in terms of Rule 6 of the Central Excise Valuation
(Determination of Price of Excisable Goods) Rules,2000, the cost of said
cylinders was additional consideration towards the value of the goods and

therefore, required to be a part of assessable value. that since the cost of

cylinders received from the customers free of cost was not being considered

by the appellant to the value of the goods, while working out for payment of

duty, to arrive at the amortized value of the products during the audit period,

the entire apportioned value of the cylinders comes to Rs.16,58362/-. the

appellant had accepted the method adopted for costing. The appellant had short
paid duty Rs.5,90,796/-for the period from January 2011 to April 2014, to be

recovered under the provisions of Section 11A(5) of Central excise Act,1944 with

interest. They had willfully not included the value of the cylinders supplied'

free of cost by the buyers in the assessable value with an intention to
evade payment of duty, and not disclosed this facts to the department
,thereby suppressed the facts willfully. Therefore, short paid duty was
recoverable by applying the extended period under Central Excise Act 1944
and penalty under Rule 25 of the CER 2002. Show Cause Notice was issued

decided vide above OIO and confirmed the demand.

3. Being aggrieved with the impugned order, the appellant preferred this

appeal on the following main grounds.
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That they have discharged the duty liability of Rs. 5,90,796/- by making
a debit entry in their Cenvat Credit account, Entry No. 4118 dated 25.01.2016
and submitted copy of Cenvat Credit account .that no duty is required to be
paid on the job work activity. They relied on the decision of
M/s.International Auto Ltd. reported in 2016 TIOL 1364 CESTAT -MUM.

-

That recovery of interest and imposition of penalty is not justified, as there was
no malafide intention on their part. that penalty imposed is not sustainable, as there
is no loss to the revenue. That suppression of facts are not proved, hence extended
period is not invocable. That penalty is imp'os‘able under Rule 27 of CER 2002 and
not under Rule 25 of CER2002 .

4. Personal hearing was fixed on 20-12-16, which was attended by Shri
P.P.Jadeja, and V.B.Karnik on behalf of the appellants. He reiterated the

grounds of appeal and requested to allow the appeal. I have carefully gone

O through all case records placed before me in the form of Show Cause Notice,

the impugned order and written submissions made by appellant. The issue to

decide is whether the cost of cylinders (being newly engraved cylinders or being

received after re-engraving of old and used cylinders & received free of cost) is to be

considered as a factor while determining the price of the final product or otherwise .I .
find that in the Show Cause Notice it has been proposed to recover duty' of
Excise amounting to Rs. 5,90,796/- from the appellant under Section 11A(5)
of the Central Excise Act,1944. The appellant have subﬁitted that they have
discharged the duty liability by making a debit entry in their Cenvat Credit
account, and submitted copy of Cenvat Credit account. I have gone through
the copy of Cenvat Credit account, and find that an en.try has been made
and shown towards "Being duty debited for the cost of Cylinders Reed free
of cost from Buyers not included in value of goods (period Jan-2011 to
April-2014 against Ref: SCN No. V.39/15-65/0A/2014 dated

'17.03.2015." As such, I find that since the amount of duty proposed in the

Show Cause Notice has been paid the same needs to be appropriated

towards demand of the same amount of duty.

5. I find that, the issue of dispute is recovery of interest and imposition
of penalty under the Central Excise Act,1944 and under -relevant rules of
CER2002.The sectionl11AA deals with interest on delayed payment of duty
and envisages that the person, who is liable to pay duty, shall, in addition to
the duty be liable to pay interest at the rate Specified in sub-section (2),
whether such payment is made voluntarily or after determination of the
duty. There is no doubt about delayed payment of duty ahd the same was
paid only after issuance of Show Cause Notice where the amount ‘of duty was
determined and quantified. The appellant has at no point of time contested the

amount of duty payable as determined in Show Cause Notice and has paid the
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duty. As such the appellant is in agreement with the proposal made in the

Show Cause Notice about the recovery of duty short paid. Therefore,I hold

that the appellant is liable to pay interest on the duty amount under Section

11AA of Central Excise Act, 1944.

6. As regards imposition of penalty, I find that the appellant has
submitted that in this case penalty is imposable under Rule 27 of Central
Excise Rules, 2002 and not under Rule 25 of Central Excise Rules, 2002 .I
find that for the purpose and according to the facts and circumstances of the
present case, penalty under the provisions of Rule 25 of Central Excise Rules,
2002 read with Section 11AC of the Central Excise Act, 1944 is very much
applicable as there is no doubt the there is contravention of the provisions
of Section 4 of the Central Excise Act, 1944 and Rule 6 of Central Excise
Valuation (Determination of Price of Excisable Goods) Rules, 2000. Also the
said appellant has contravened the provision of Rule 6 of Central Excise
Rules, 2002, and such contravention was nothing else but for an intent to
evade duty liable to bé paid by them as they were under obligation to assess
correct duty payable by them. I rely on the. decision of The Hon'ble high
Court of Allahabad has made following observations in the case of VEE EXCEL
DRUGS & PHARMACEUTICALS PVT. LTD. Versus Union of India reported in
2014(01)LCX0144.1 find that, the appellant was to himself assess the correct
dﬁty payable and he failed in doing so. Therefore, I hold that the penalty

imposed is correct and legal.

7. In view of the foregoing discussion and findings, I uphold the Order-in original

and disallow the appeal filed by the appellant.
8. 3rdieTehcil SART got Sl 35 Al & HIeRT 3oRIEd ads ¥ faFar sirar gl

9.The appeal filed by the appellant stand disposed off in above terms.

Attested @

| [K.K.Parmar )
Superintendent (Appeals-II)

Central excise, Ahniedabad.

(3T 2R)
Mg (3rdred - I1)

By Regd. Post A. D
M/s. Parikh Packaging Pvt. Ltd.,

Survey No. 423 /P, Opp. Rotomac Pens,
Sarkhej-Bavla Highway,

VILL- Moraiya, Tal-. Sanand,

Dist. Ahmedabad.
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" Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

I 2. The Commissioner, Central Excise, Ahmedabad-II.

@

The Dy. Corﬁmissioner, Central Excise, Div-III, Ahmedabad-II

4. The Asstt. Commissioner (Sys_tems), Central Excise, Ahmedabad-II.

a1

. Guard Life.

6. PAfile.
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