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~ vmn ~ 3fCl'rc;r 3TI?;'Qr t 3rials 3rqra aar & a a 3n2er h f zrnfnf cft"i)"

qT JU 7RT 31f@7art at 3fCl'rc;r m tgrtta:rur~~ en{ WncTT t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:rrm mcnR cnftgrtta=rur~ :
Revision application to Government of India:

(I) (en) (@) hr 3=u rcean 3rf11rrar 1994 #Rt rt 3-R'R'f flt aarr ami #a ;A" WITffi 'tTm
·'0 cp]" ' 3r-arr h vara uiqn h 3ira gtarvr 3rla 3r4tr la, 9T mcliR, fc@" ~.~

fcta:rraT, at) #ifs,star tu sraa, ira arii, a{ fc#-11 ooo 1 cp]" ~~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: · ·

(ii) <&,- ml Rr nf h mm ii sa zre arar f#ft iera z 3fc=lf t/\1{@~ ;A" m fcRft"
sisran au oisra z# ;i:m;r sa g cITTJT ;A", m fa#taisra znr gist ii a? a fcRft" t/\FF©I~

ii zn fa@aisar ii ta ufaur h al g pi]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(D) arr h a Rn@ zr zaIr ii f4fa ml u zr m h ffaiur k 3qi Qr=a
and ma u35ular In h Rz hmmsit anr h az fr rg znr var ii fr4if & j
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(c) In case of goods, exported outside India export to Nepal or Bhwtan, without payment of
duty.

3lfal'.f~ cJfl" i3"~ ~ cfi.:f@R cfi .~\ill°~~ l'fRl cJfl" . .nf t 3ITT" ~~\ill°~
tTRT ~~ cfi~ ~. 3m cfi &m i:rrfur crr ~· tR "lfT mer # fclm~ (.=f.2) 1998
tTRT 109 &RT~- ~ :lfq" "ITT I .

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~;~ (3m) Pw-11qc'11, 2001 cfi .~ 9 cfi ~ Fc!Plf4cc ™~ ~-8 # m~
#, ~~ cfi mTI 3001~~~ ffi'1 .:JR-f cfi. '4lffi" ~-~ ~ 311flc;r ~. cJfl" cTT-cTT
~cfi Wl!:f i:l"~ ~ fclxrr "GfA"f ~I ~Wl!:f ~ ~- cpT ~M!a!M ~ 3@<@ tTRT 35-~ lf
mfur 1lf\" cfi :fIBR cfi ~ cfi Wl!:f i'r&R-6 'cf@R cJfl" >Tfu. ~ m.fr~ I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE\/\, 1944, under Major Head of Account.

(2). ~~ cfi Wl!:f usf vie+a va ya cl qt zna a "ITT "ill~ 200/- <ITTff :f@R
6t snug ah sri ia anvarr a snrr st "ill 1 ooo/ - cJfl" ffi :f@R cJfl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zgca , #4hr snl zyeas gaa 3rflftu nrnf@raur# mTI ai-cl'@:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

(1) #tr 6Ir gen arr1, 1944 ·cJfl" tTRT 35-~/35-~ cfi 3ffiT@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

avffasr qcearia iif@ ftmvr zyca, hr 6nr zgc vi tar# sr4la <urn@rau
aft f@qr 4lf8at #e aia i. 3, &R. #. gm, { fc4l ya

(a) the special Qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram: New Delhi~1 in all matters relating to classification valuation and.

'3cfctftifulct ~ 2 (1) cp lf ~~ cfi 3™ ct)- 3m, 3llfrc;rrmav#hr zycn, a4la
Tr gca vi taro ral#tr znrmf@ear (RRre) # 4fa et#tr 4fas, srenarari sit--20, q
##ea sifqc nil3Us, avft TT, 3<Iara1a-380016.

To the west. regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

fr Una ycc (sr4ta) Para6fl, 2ooi #t err o sia«fa vl zg-3 ferfRr fg 3rg
~~. cJfl" .TTf 3m cfi fcffia 3m ~ lfq" 3Tl"W cJfl". at fitRe ui var ye
ct'l- nir, nu a$t llflT am wm:rr TIT 5ifT; 5 Gld ulU a i cffii ~ 10001 -m~
iWfr I usi sar zyca #l ia, ans a6t l=fM! am WWIT ·Tur if+nq; 5 GT TT 50 Gal4lj;,,~-~---~
~ 5000 /- ffl ~~ "tITlfi I issf su iyeea # ni, ants #t llflT am WWlT ·rzn gift s« sore",
al qr wa vnar & asi nu¢ 1oooo/- #) ?urft sift I cJfl" ffl~ x!ttx-ctx cfi rfrT ,;:0~ ~}¥ '5''0;r:}
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~~1fcl:ia ~~ cfi" XilLf if "ffEier ~ '1fm I "ll6 ~ \Rf "'{~ * fclffiT ~ ·Hl&GIP!cb &f5f * ~ ~
mrurr cpf it 'Gl"ITT dinznif@rawat fl fer a I

The appeal to the Appellate Tribunal sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appea!) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty I demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zf za sr?st i a& { sr?xii ar rrhr sir % yr?) er aitr # fkg st qr grr sq[arr
ci<r Xl fcpm \i'lFIT~~ -a-&r *· @ta gy ft fas frat uh arf ha # fr zqenRerf sr4la
uzIf@raw at vn or@la zur #hrst at va or4a fcpm "GtlcTT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As. the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0

(5)

(6)

0

urarcrzu gycea 1 arf@fa 497o zrer izitf@r at srgqRr-4 a siafa ReffR fag 31a a 3nlr zT
He 3mar zqeniferf Rufu ,Tf@rantsmart #t ya 4fa "9x Xii.6.50 trn' cpf -'l.lllll6-lll ~
feasa @tr a1Reg [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a al viaf@ermia fjaurav qr fuiit3j «ften arasff f0a "GtlcTT t 'GIT ~~,
a4hrwar zyea vi hara or@#tr =nrzm@rawr (araffafe)) Rm, 1os2 # ffe&t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RLiles, 1982. d •

flt zrca, it sari yea vi vat 374)Rt zmznf@au. (Rrec), a uR sr@hat # ma
aacr iar (Demand) Vd s (Penalty) qT 10% pa sar war 3rfarj I zrifh, 3rf@rasaraGm 1o #ts
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,·
1994)

~~~~3ft'nn:rr~~ 3fc:ra:rc:r, ~~WIT "~cfif~"(Duty Demanded) -3 .

(i) (Section)~ 11D~~f.:tmfu:rtml';
(ii) ~ ifITi@~~ cfif '{ITT)';
(iii) #rdheezrai a#era 6 ahaa er afar.

> rqasar'ifr3r4tr' iiszqas#t {ear ii, :,r.irn1 cfrtt@a Afra raair far vrznt .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commission~r would have to be pre-deposited. It may be noted that the

· pre..,deposit is a mandatory condition :for filing appeal before CESTAT. {Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and fService Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of err.oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

rcf i ,z arr as ufr arl if@awr # mar sf eras arrar ~~ z av faaf@a "ITT" m ;rr.r ~
•'JfQ' \~ t- 10% prate r ail szi ha avs faa1Ra pt aa GtJs t- 10% aprarar 'CJ'{ cfi'r m~ ~I

In view of above, an appeal agai~st this order shall lie before the Tribunal on payment of 10% .
of the duty demanded where dut~ or duty and penalty are in dispute, or penalty, where pen~ 3TT7f
alone 1s m dispute. , f"/""""'.'... ·"·~if ~n..•·::: i~ -'l~Jtt , 1
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ORDER IN APPEAL

The subject appeal is filed by M/s. Parikh Packaging Pvt. Ltd., Survey No.

423/P, Opp. Rotomac Pens, Sarkhej-Bavla Highway, VILL- Moraiya, Tal-. Sanand,
Dist. Ahmedabad (Hereinafter Referred To As 'The Appellant) Against the Order in

Original No.04/ADC/2016/DSN (hereinafter referred to as 'the impugned order)
passed by the Addl. Commissioner, Central Excise,, Ahmedabad-II (hereinafter
referred to as 'the adjudicating authority). The appellant is engaged in the

manufacture of "printed/unprinted Laminated Rolls/Pouches, Paper Aluminum
Foils" falling under Tariff Heading No. 39 of the Central Excise Tariff Act 1985.

They are availing benefit of CENVAT Credit as per the provisions of CENVAT Credit

Rules, 2004.

2. Brief facts of the case is that the appellant uses printing cylinders for the
manufacture of Printed Laminated Rolls and Printed Laminated Pouches. In some

cases, the buyers of the final product do supply the printing cylinders free of cost
for printing the final products required by them. The cost of such cylinders being

newly engraved cylinders or being received after re-engraving of old and used cylinders &

received free of cost from the buyers were not considered as a factor by the appellant while
determining the price of his final products. Whereas, Section 4(1) of the Central
Excise Act, 1944 defines the value of excisable goods for the purpose of charging
of duty of excise.in terms of Rule 6 of the Central Excise Valuation

(Determination of Price of Excisable Goods) Rules,2000, the cost of said
cylinders was additional consideration towards the value of the goods and
therefore, required to be a part of assessable value. that since the cost of
cylinders received from the customers free of cost was· not being considered
by the appellant to the value of the goods, while working out for payment of
duty, to arrive at the amortized value of the products during the audit period,
the entire apportioned value of the cylinders comes to Rs.16,58362/-. the

appellant had accepted the method adopted for costing. The appellant had short
paid duty Rs.5,90,796/-for the period from January 2011 to April 2014, to be
recovered under the provisions of Section 11A(5) of Central excise Act,1944 with
interest. They had willfully not included the value of the cylinders supplied
free of cost by the buyers in the assessable value with an intention to
evade payment of duty, and not disclosed this facts to the department
,thereby suppressed the facts willfully. Therefore, short paid duty was
recoverable by applying the extended period under Central Excise Act 1944
and penalty under Rule 25 of the CER 2002. Show Cause Notice was issued
decided vide above OIO and confirmed the demand.

3. Being aggrieved with the impugned order, the appellant preferred this.

appeal on the following main grounds.

0

0
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That they have discharged the duty liability of Rs. 5,90,796/- by making
a debit entry in their Cenvat Credit account, Entry No. 4118 dated 25.01.2016

and submitted copy of Cenvat Credit account .that no duty is required to be
paid on the job work activity. They relied on the decision of
M/s.International Auto Ltd. reported in 2016 TIOL 1364 CESTAT -MUM.

That recovery of interest and imposition of penalty is not justified, as there was

no malafide intention on their part. that penalty imposed is not sustainable, as there
is no loss to the revenue. That suppression of facts are not proved, hence extended

period is not invocable. That penaltyis imposable under Rule 27 of CER 2002 and
not under Rule 25 of CER2002 .

4. Personal hearing was fixed on 20-12-16, which was attended by Shri

P.P.Jadeja, and V.B.Karnik on behalf of the appellants. He reiterated the

grounds of appeal and requested to allow the appeal. I have carefully gone

0 through all case records placed before me in the form of Show Cause Notice,

the impugned order and written submissions made by appellant. The issue to

decide is whether the cost of cylinders (being newly engraved cylinders or being

received after re-engraving of old and used cylinders &s received free of cost) is to be
considered as a factor while determining the price of the final product or otherwise .I

find that in the Show Cause Notice it has been proposed to recover duty of
Excise amounting to Rs. 5,90,796/- from the appellant under Section 11A(5)
of the Central Excise Act,1944. The appellant have submitted that they have
discharged the duty liability by making a debit entry in their Cenvat Credit
account, and submitted copy of Cenvat Credit account. I have gone through
the copy of Cenvat Credit account, and find that an entry has been made

and shown towards "Being duty debited for the cost of Cylinders Reed free
Q of cost from Buyers not included in value of goods (period Jan-2011 to

April-2014 against Ref: SCN No. V.39/15-65/0A/2014 dated

17.03.2015." As such, I find that since the amount of duty proposed in the
Show Cause Notice has been paid the same needs to be appropriated

towards demand of the same amount of duty.

5. Ifind that, the issue of dispute is recovery of interest and imposition
of penalty under the Central Excise Act,1944 and under ·relevant rules of
CER2002.The sectionl lAA deals with interest on delayed payment of duty

and envisages that the person, who is liable to pay duty, shall, in addition to
the duty be liable to pay interest at the rate Specified in sub-section (2),

whether such payment is made voluntarily or after determination of the
duty. There is no doubt about delayed payment of duty and the same was

paid only after issuance of Show Cause Notice where the amount of duty was
determined and quantified. The appellant has at no point of time contested the
amount of duty payable as determined in Show Cause Notice and has paid the
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duty. As such the appellant is in agreement with the proposal made in the

Show Cause Notice about the recovery of duty short paid. Therefore,I hold

that the appellant is liable to pay interest on the duty amount under Section

1 lAA of Central Excise Act, 1944.

6. As regards imposition of penalty, I find that the appellant has
submitted that in this case penalty is imposable under Rule 27 of Central

Excise Rules, 2002 and not under Rule 25 of Central Excise Rules, 2002 .I
find that for the purpose and according to the facts and circumstances of the

present case, penalty under the provisions of Rule 25 of Central Excise Rules,

2002 read with Section 1 lAC of the Central Excise Act, 1944 is very much

applicable as there is no doubt the there is contravention of the provisions
of Section 4 of the Central Excise Act, 1944 and Rule 6 of Central Excise
Valuation (Determination of Price of Excisable Goods) Rules, 2000. Also the
said appellant has contravened the provision of Rule 6 of Central Excise
Rules, 2002, and such contravention was nothing else but for an intent to

evade duty liable to be paid by them as they were under obligation to assess

correct duty payable by them. I rely on the. decision of The Hon'ble high
Court of Allahabad has made following observations in the case of VEE EXCEL
DRUGS & PHARMACEUTICALS PVT. LTD. Versus Union of India reported in
2014(01)LCX0144. I find that, the appellant was to himself assess the correct

~
duty payable and he failed in doing so. Therefore, I hold that the penalty

imposed is correct and legal.

7. In view of the foregoing discussion and findings, I uphold the Order-in original
and disallow the appeal filed by the appellant.

8. 3r41asd zarrzfr a{ 3r4hit mr @qzr1 3qi#a at# a fan srar kt

0

0

Attested~

a
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

±es»e.'
(3mr gi4)

~ (.3-fCfrRr - 11)
3

9.The appeal filed by the appellant stand disposed off in above terms.

By Regd. Post A. D
M/s. Parikh Packaging Pvt. Ltd.,

Survey No. 423/P, Opp. Rotomac Pens,
Sarkhej-Bavla Highway,
VILL- Moraiya, Tal-. Sanand,
Dist. Ahmedabad.
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Copy.to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Dy. Commissioner, Central Excise, Div-III, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5 . Guard Life.

6. PA file.
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